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STATEMENT OF JURISDICTION. 


These proceedings were instituted by appellant 


against appellees under the federal antitrust laws, specif- 
ically Title 15, U.S.C. Section 15. being part of the 
Act of Congress of July 2, 1890, c. 649, 26 Stat. 209, 
as amended, entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and Monopo- 
hes’. A summary judgment was entered in favor of 


appellees and against appellant by the Honorable Bruce 


ab chee 


R. Thompson, in the United States District Court for 
the District of Nevada [R. 1091]. Appellant herein 
appealed from the summary judgment [R. 1101]. This 
Court has jurisdiction to review the judgment under 
28 U.S.C., Secs. 1291 and 1294(1). 


STATEMENT OF THE CASE. 
A. NATURE OF THE CASE. 


Appellant claims that the defendants-appellees have 
violated Sections 1 and 2 of the Sherman Act, 15 
U.S.C.A., Sections 1 and 2. Appellant engaged in 
garbage pick-up and disposal service and container 
rental activity [Tr. 1121-24 to 1121-26]. Appellant 
seeks treble damages under Section 4 of the Clayton 
Act, 15 U.S.C.A., Section 15, by reason of the destruc- 
tion of its business, which it conducted from about 
January 1, 1961 to April 4, 1965. Appellant is also 
the assignee of R. J. Collet, the owner of equipment 
used by appellant exclusively in the conduct of its busi- 
ness, and as assignee claims damages for the compulsory 
sale of equipment at distress prices [R. 109, 110, 128, 
120m Sl ise |. 


1The Clerk’s record is referred to herein as “R .. .”. The 
Clerk’s record includes the depositions and exhibits therein. 
The record is paginated continuously from R. 1 to R. 1120, The 
record thereafter includes 626 pages of pleadings filed by appel- 
lant on June 13, 1966 in opposition to the motion for summary 
judgment, the first page of which bears the numbers “1121” and 
“J” and the subsequent pages of which bear only the numbers 
“2” to “626”, inclusive; by reason of this pagination, the said 
626 pages are referred to herein as “R. 1121-1 to R. 1121-626, 
inclusive’. The record thereafter resumes at R. 1122 with the 
deposition of Max Chason filed December 28, 1965, and continues 
thereafter until R. 6945. . 


ns | and 2 of the Sherman Act provide, Sher- 

Starieas 1 and 2, July 2, 1890, chapter 647, 
ay, 2. 26 Swit 209, 91S UIC., Stetimake 1, 2: 
; m 1: Every contract, combination in the 
form of trust or otherwise, or conspiracy, in re- 
straint of trade or commerce, among the several 
estates, or with forcign nations, is hereby declared 
iltegal ... 

“Section 2: Every person who shall monopolize 
or attempt to monopolize or combine or conspire 
with any person or persons, to monopolize any part 
of the trade or commerce among the several states, 
or with foreign nations, shall be deemed guilty of a 


misdemeanor... 

B. THE PLEADINGS. 
The Amended Complaint charges, inter alia, that the 
defendants and others acting in concert with them have 
entered into contracts, combinations and conspiracies to 


restrain unreasonably, have attempted to monopolize. 


jectives and the mean 
tives [R. 121-127]. * 

alleges the aenanee ond qual 
interstate trade and commerce [R. 111- 

The defendants filed a motion for summa 
ment on the grounds that no genuine factual issues 
isted and that: (1) the acts complained of did not i 
volve interstate commerce or have a substantial and 
direct effect on interstate commerce; or (2) the acts 
complained of were brought about, authorized, sanc- 
tionized and approved by an act of the legislature of the 
State of Nevada [R. 405-406]. 

The appellant thereafter engaged in extensive pretrial 
discovery, as a result of which the record in opposition 
to the motion for summary judgment contains deposi- 
tions, affidavits, answers to interrogatories, admissions 


and pleadings. 
C. THE PARTIES. 


Appellant-plaintiff, Sun Valley Disposal Co., Ince. 
(hereinafter called “Sun Valley”) engaged in a garbage 
pick-up and disposal service and container rental ac- 
tivity in the unincorporated area” of Clark County, 
Nevada, from January 1, 1961 to April 4, 1965. 


2The incorporated cities located within Clark County, Nevada, 
were Las Vegas, North Las Vegas, Henderson and Boulder City. 


”) nen a eroge 
and disposal service in the City of North Las ven 
r an exclusive contract from the City of North 
ve a 
Henderson Disposal Service, Inc. (hereinafter called 
enderson Disposal’) conducted a garbage pick-up 
eid ene service in the cities of Henderson, Nevada, 
Boulder City, Nevada, and Page, Arizona. 


Disposal Investment, Inc. (hereinafter called ‘Dis- 
posal Investment’) engaged in activities related to the 
garhage pick-up and disposal services conducted by 
Silver State Disposal, Clark Sanitation, Disposal Trans- 
portation and Henderson Disposal, including the sale 
and rental of containers. 


Lester L. LaFortune, John Isola and Alfred Isola, 
have acted as officers and directors of Silver State 
Disposal, Clark Sanitation, Disposal Transportation, 
Henderson Disposal and Disposal Investments. 


=——= 
D. STATEMENT OF FACTS. 


1. Container Merchandising as a Separate Line of 
Interstate Commerce Affected by the Elimina- 
tion of the Depressive Influence of Independ- 
ents on Rental Rates. 


(a) Container Rental Activity as a Seperate and 
Distinct Operation: 

“The container business” was the phrase used by an 
equipment distributor to describe the operations en- 
gaged in throughout the country whereby rentals were 
charged for containers used by customers of the garbage 
pick-up and disposal service [R. 6460]. Prior to 1958 
Southern Nevada Disposal Service, Inc., which was con- 
trolled by one Max Chason, leased containers of one 
cubic yard capcity to customer in the City of Las 
Vegas, City of North Las Vegas and the unincor- 
porated area of Clark County, Nevada [R. 4835-4839; 
4847]. In January 1958, Lester L. LaFortune ac- 
quired an option to purchase Chason’s controlling stock 
in Southern Nevada Disposal Service, Inc. ; in April 
1958, three corporations were formed, including Dis- 
posal Investments, Inc.; in May 1958, the option was 
exercised [R. 176]. Upon its formation as a corpora- 
tion, Disposal Investments were designated as the mer- 
chandising company to perform the function of renting 
containers [R. 4842-4844]. From the date of its incep- 
tion until the time of the ligation, Disposal Invest- 
ments had been engaged in the sale and leasing of con- 
tainers to businesses and residents located within Clark 
County, Nevada [R. 181]. 


_ houses Pde and motels, to which it 

Sill for the rentals separately [R. 4904-4907]. Dis- 
posal Investments had 1,033 container accounts [R. 
183]. One of the accounts of Disposal Investments 

was Clark Sanitation, Inc., an affiliated company, which 

in turn leased containers to approximately 90 container 


accounts in the unincorporated area of Clark County. 
Nevada, including the Strip hotels [R. 708-712, 4906]. 
Sun Valley leased containers to apartment houses. 
motels and Strip hotels in the unincorporated area of 
Clark County, Nevada [R. 4707]. 


Disposal Investments has maintained a uniform con- 
tainer rental rate structure throughout Clark County 
over the years [R. 827, 5712): 


er rental income IR. 5787 1 Its tax ecark 
consolidated with those of the garbage p: 
disposal service companies [R. 5819-5820]. Its 
cial statements were separately reported [R. 1121-41 to 
69]. 

Since there was delivery and maintenance expense in- 
volving a workshop for repairing containers in order to 
engage in container rental activity, it was necessary to 


build up a volume container business to make a profit 
[R. 4882-4883]. 


In the defendants’ consolidated financial statement 
for the year ended September 30, 1964, the following 
comment appears [R. 1121-83]: 


“The only capital outlay of any substantial propor- 
tions for depreciable operating assets during the year 
under review was made by Disposal Investments, Jnc., 
which invested $49,389.50 in additional containers for 
leasing. The leasing of containers has become a large 
volume operation, and accounted for 34.817% of the 


gross revenue and 62.9987 of the gross operating prof- 


ry and maintenance 


> component of 

above expenses $ 6,169.07 $ 11,923.52 
Net rental income return 

on cost investment in 


containers (valued at 
year-end) 25.235 % 39.984 % 


Although it was necessary to build up a vohime con- 

tainer business to make a profit, manufacturers and 

| distributors did sell containers directly to certain Las 

Vegas garbage pick-up customers who had Disposal In- 

vestments remove its containers; and to that extent the 

manufacturers and distributers competed with Disposal 
Investments [R. 48935-4897 ]. 


nae a feet oe June 22, 1966 
the City Commissioners of Las Vegas [R. 

827]. In a pertinent part of that document, D 
Investments represented as follows: That container 
sold and leased within the city limits of Las Vegas ac- 
crued revenue to Disposal Investments [R. 823]; that 
it desired an exclusive contract or franchise to supply 
containers by lease or sale in Las Vegas [R. 824]; 
that a growth factor of containers placed within the 
city of Las Vegas, Nevada, based upon the average 
yearly growth during the years ended September 30, 
1962 to September 30, 1965, was 43.7% per year and a 
conservative estimate would be for the future a 15% 
annual growth factor for containers [R. 826]; that bill- 
ing for containers leased within the City of Las Vegas 
for the month of May 1966 was $9,047.50 [R. 287]. 


The following data shows the amount of container 
business of Disposal Investments [R. 171, 45, 50, 55, 
59, 65, 69]: 


33]. (me sis et va el 

1 ot R. J. Collet [R. 842-843]. Disposal 
s obtained its shipments once a week for 
te delivery to customers [R. 4785-4786]. Dis- 
Investments delivered containers to its customers 
Pema to specific orders and maintained an inventory 
in its yard [R. 5983-5985]. The containers were stock 
items, Manufactured in quantity [R. 5345]. The con- 
tainers had to be replaced about every six years [R. 
843, 4784, 5355]. The annual purchases by Disposal 
Investments of containers have been as follows [R. 


1121-2]: 
Year Annual Purchases 
FYE 9-30-61 $26,417.94 
FYE 9-30-62 34,139.46 
FYE 9-30-63 6O1.118.93 
FYE 9-30-64 48,086.85 


FYE 9-30-65 41,430.27 


cane [R. 4803-4805, 4899- 9.4900]. 
ments admitted that any reduction of co 
rates in the unincorporated area of Clark County woul 
influence its rate structure in the City of Las Ve; 
or City of North Las Vegas; for a customer in the Cit 
of Las Vegas would ask why he was paying $5 on the 
Strip for example, which was in the unincorporated 
area of Clark County, and was paying $7.50 in the City 
of Las Vegas [R. 4902]. Rate reduction in the unin- 
corporated area of Clark County would inevitably lead 
to rate reduction in the cities [R. 4720]. 


Disposa] Investments admitted that Sun Valley was 
exerting a competitive influence on the rate structure 
through its solicitation of apartment house accounts in 
the unincorporated area of Clark County [R. 4714 
4715, 4720]. Disposal Investments considered apart- 
ment houses to be container rental accounts [R. 4904- 
4905]. 

Disposal Investments admitted that certain of its cus- 
tomers obtained containers on the open market directly 
from the manufacturers or outside me [R. 4895- 


4897, 4900]. 


i Tmt not positive who brought this up. 


hether Lester La Fortune brought it up or Al 
Isola when we returned back to the warchouse, stat- 
ing that—I am trying to find a word to use for 
that—that a competitor who was small can hurt a 
larger competitor and by this man Wenchell holding 
the prices down can hurt our company in Las 


Vegas. so the best method would be cither to buy 
him out or to try to get him to increase his rates. 
And 1 believe Lester La Fortune said it was 
cheaper to buy him ont than to try to break him.” 


The record contains the following evidence by depo- 
nent Chason with regard to the defendants’ attitude to- 
ward the independent that operated Clark Sanitation. 
Inc. in competition with the defendants in the unin- 
corporated area of Clark Cotinty betore the defend- 
ants bought Clark Sanitation, Inc. [R. 1134]: 

“A... . Lester said that we ought to do the 
same thing that they are doing. if they are going 


aa 


to cut our prices, we will go and undercut them, 
and he also said that he thinks he can get some of 
the accounts back by cutting prices that they have 
already taken away from us * * * (T)he sugges- 
tion was that if they don’t take the business back 
they should buy him out. Lester thought he might 
be able to buy him out for a reasonable figure be- 
cause they hadn’t gotten anywhere yet with the— 
with the undercutting prices...” 


These statements were followed in each case by 
acquisitions accompanied by covenants against competi- 
tion. In a ten-month period, January to October 1958, 
the defendants removed every independent from each 
pick-up territory in Clark County and thus acquired 
what appeared to be at that time complete control of 
the garbage pick-up and disposal service and container 
rental activity in Clark County [R. 1446-1449, 1463- 
1464, 1577-1589, 1356-1360, 1370, 1378-1380, 398- 
404]. 

The option which LaFortune obtained from Chason 
to buy his controlling stock in Southern Nevada Dis- 
posal Service, Inc. contained no covenant or condition 
that Chason execute a covenant not to compete [R. 
187-191]. On April 29, 1958, that option, though con- 
taining no requirement for a covenant against competi- 
tion, was exercised [R. 1160]. Later, Chason did sign 
a five-year covenant against competition, after it was 
demanded by the buyer who had previously exercised 
the option [R. 398, 509, 512]. 

In June 1958, when the independent operator in the 
City of Boulder City was bought out, according to the 
deposition of the independent Peelen, the buyer de- 


aan re of Chait Gonna nainely, Clark 
ame. Inc. was integrated into the defendants’ car- 
porate combination, a seven-year covenant not to com- 
pete was obtained not only from the shareholders who 
sald their stock, but also froma key officer and broadly 
covered the entire Clark County as well as related ac- 
tivities [R. 4348-4353]. The deal was made after 
Clark Sanitation, Inc. threatened to engage in the profit- 
able operation of collecting cardboard in the City of 
Las Vegas for resale in California in competition with 
Southern Nevada Disposal Service, Inc.. a campany at 
that time controlled by the defendants [R 4238-4242] 


(e) <Anticompetitive Practices Directed Toward the Elim- 
ination of Sun Valley as an Independent: 


In August 1960, Sun Valley was formed as a Nevada 
corporation and its equipment was purchased [R 
4502-4503]. On October 30. 1960 a Clark Cennty 
business license was issued to Sun Valley [R. 1121-23 
to 24]. LaFortune testified that he thought Sun 


a6= 


Valley was backed by the same people who backed Clark 
Sanitation, Inc., which the defendants had bought out 
two years before [R. 399-404, 4798-4799]. On No- 
vember 15, 1960, Sun Valley wrote to the County Com- 
missioners for clarification of its right to use the gar- 
bage dumpsite located in the unincorporated area of 
Clark County [R. 1121-33]. On November 17, 1960, 
Clark Sanitation wrote to the County Commissioners 
requesting an exclusive franchise for unincorporated 
Clark County [R. 1121-34]. 


On about January 1, 1961, Sun Valley commenced 
its garbage pick-up and disposal service in unincorpo- 
rated Clark County [R. 1121-24]. 


Subsequent commercial practices engaged in by the 
defendants as a combination were as follows: Use of 
the “deep pocket” financial power of Silver State Dis- 
posal through its Las Vegas franchise to make a loan 
to Clark Sanitation, thereby sustaining operations 
after about January 1961, at a loss in unincorporated 
Clark County [R. 1121-75, 76, 80, 154, 158, 149 to 
165]; use of the “deep pocket” financial power of 
Silver State Disposal through its Las Vegas franchise, 
Disposal Transportation through its North Las Vegas 
franchise and Disposal Investment, between about 
September 1960 and September 1963, to make 


3In Paragraphs D (4) and D (5), infra, of the Statement of 
Facts, there is recited the facts demonstrating the use of proce- 
dures which gave an unfair advantage to Clark Sanitation, Inc., 
handicapped Sun Valley, violated the statutory requirement of 
competitive bidding and thus led to action beyond the outer 
periphery of the authority of the County Commissioners, whereby 
Sun Valley was ultimately eliminated as an independent in the 
unincorporated area of Clark County on about April 4, 1965, 
and the facts demonstrating misrepresentations in Clark Sanita- 
tion’s proposal for the exclusive franchise. 


piel in sina caution 1963, retro- 

ive for one year, and maintenance thereafter by 
Disgie Investments of a discriminatory reduction of 
container rental charged te Clark Sanitation for con- 
tainers which Clark Sanitation furnished at a combina- 
tion rate with garbage collection and disposal service 
to a class of customers in unincorporated Clark County, 
thereby enabling Clark Sanitation to pass its operating 
costs on to Disposal Investments [R. 638, 694, 708- 
714]: use of an accounting method of allocating the ex- 
pense of jointly used trucks between Silver State Dis- 
posal and Clark Sanitation after about June 1963. pur- 
suant to which records of the facts on which said al- 
location was purportedly hased were destroved. thereby 
enabling Clark Sanitation to conceal a passing of its 
operating casts on to Silver State Disposal [R. 59. 00]: 
use of the borrowing capacity of Silver State Disposal. 
based on its Las Vegas franchise. and of Disposal In- 
vestments to obtain the use of trucks. cauipment and 
containers by Clark Sanitation [R. 2504-2505, 2519- 


= |s=— 


2524, 2534-2537] ; participation in an agreement, under- 
standing, plan or program in about April 1963, with 
Arata Pontiac, a San Francisco equipment distributor, 
whereby Silver State Disposal received from Arata 
Pontiac terms and prices, in connection with the pur- 
chase of trucks and equipment, which Arata Pontiac 
would not make available to other garbage collection 
and disposal operators [R. 2523-2524, 2728, 6397- 
6400]. 


2. Advantages in Their Own Interstate Dealings 
Resulting from Defendants’ Trade Practices. 


(a) Interstate Business of Defendants: 


The defendants have combined their corporate and 
individual bonding capacities to maintain in full force 
and effect, for the benefit of themselves or their li- 
censees, franchises and exclusive contracts for supply- 
ing garbage pick-up and disposal service in selected 
territories in Nevada (Las Vegas, North Las Vegas, 
Henderson, Boulder City, unincorporated Clark County) 
and Arizona (Page) [R. 2964, 3018-3019, 3031, 
3152-3155, 3370, 3373, 3378, 3380°3391]. Sarda 
chises and exclusive contracts have been the subject of 
commercial barter, to-wit: A sale involving $391,313.84 
was conditioned on the Cities of Las Vegas and North 
Las Vegas consenting to the transfer of the franchises 
granted by said cities [R. 1154]. The Henderson 
franchise was sold as part of a $25,000 transaction 
[R. 1577]. The Page. Arizona, contract was sold as 
part of a $10,000 transaction [R. 1121-19]; and the 
Page, Arizona, contract encompassed an area in Arizona 
owned by private persons since about 1959 or 1960, so 
that the contract was not merely a contract to provide 
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d from Nevada [R. 3735-3736]. 
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Interstate Business: 


nterstate competition during this period included 
Phe nin Sons, which held contracts and franchises 
in Idaho, Oregon and Arizona [R. 4372-4381]. Its 
trucks and personnel were available for multistate op- 
erations (R. 4391-4395]. Its management for the op- 
erations in three states was integrated [R. 4396-4398}. 
It could have fitted the Page. Arizona, operation into 
its system [R. 4401-4406]. It received no notice of an 
opportunity to bid the Page. Arizona, contract or it 
would have submitted a bid [R. 4406-4407]. It was 
also interested in buying into the Las Vegas area at one 
time and had serious discussions to purchase the Las 
Vegas operation in about 1956 to 1957 [R. 4407- 
4408]. It was under the impression that bidding in the 
Las Vegas area was foreclosed by a franchise [R. 
4431]. 
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3. Customer Relationship of Defendants With 
Arata Pontiac as Out-of-State Supplier of Eli- 
gin-Leach Equipment. 

Substantially all of the trucks and equipment used by 
the garbage pick-up and disposal service defendants 
were purchased under contracts with Arata Pontiac as 
seller, Silver State Disposal as buyer and Bank of 
America financing the transactions through an Arata 
Pontiac dealership relationship [R. 173-174, 2519-2524, 
2534-2537]. The credit rating of Silver State Disposal, 
supported by the City of Las Vegas franchise, was the 
basis of the purchases [R. 2503-2504, 2728]. Arata 
Pontiac was a San Francisco business which held a 
Pontiac automobile and International truck dealership 
[R. 2661]. Arata Pontiac also sold garbage pick-up 
and disposal equipment for use by the defendant com- 
panies in Clark County [R. 2789-2820]. David Arata, 
who was a stockholder, officer and director of Arata 
Pontiac, was also a director of the defendant companies 
and participated in frequent discussions as to their busi- 
ness policies [R. 4673-4676]. 


Through its Pontiac automobile-International truck 
dealership, Arata Pontiac had established an excellent 
credit rating with the Bank of America, which enabled 
it to arrange financing for garbage trucks and Leach 
bodies [R. 2459-2463, 2511]. In 1955 Arata Pontiac, 
through Arata Equipment Co., became distributor in 
Northern California for the Elgin-Leach equipment 
line [R. 2842, 2874]. In 1959, the distributorship 
was expanded to include Southern Névada [R. 2903]. 


the basi: at sine Panama comalee i Siver ra 
‘Dilpomal, ould be used on routes in unincorporated 
Clark County operated by Clark Sanitation, Inc. [R. 
2749-4751]. Alvin Arata, a stockholder, officer and di- 
rector of Arata Pontiac, advised Silver State Disposal 
as to the maximum number of front-end loaders to pur- 
chase for large-volume commercial pick-ups, since Leach 
did not at the time manufacture front-end loaders and 
Arata Pontiac wanted to maximize the Leach sales un- 
der its franchise and minimize Silver State Disposal’s 
purchase of competitive equipment [R. 2827-2830]. 


In April 1963, Arata Pontiac allowed Silver State 
Disposal to purchase a $169,000 fleet of equipment 
without a down-payment and at factory cost: “Our 
dealer Arata Pontiac is selling trucks to Silver State 
Disposal Co. at his cost” [R. 2523]. Alvin Arata ad- 
mitted that such a sale was a departure from Arata 
Pontiac's long established policy [R. 6397-6400]. 
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4. Adoption by County Commissioners of Proce- 
dures That Evaded Competitive Bidding by 
Giving an Advantage to Clark Sanitation and 
Placing Other Bidders at a Disadvantage. 

(a) First Award of a Franchise: 


From November 17, 1960 to June 20, 1961, Clark 
Sanitation solicited and instigated the County Com- 
missioners to give a franchise to Clark Sanitation for 
the exclusive garbage pick-up and disposal service in 
unincorporated Clark County and for the exclusive use 
of the County disposal site [R. 1121-268 to 270, 337, 
339]. The franchise was awarded August 7, 1961 [R. 
1121-306]. 


(b) Court Action Invalidating Franchise: 


On August 16, 1961, Sun Valley filed suit to in- 
validate the franchise [R. 1121-203 to 216]. On Janu- 
ary 17, 1963, the state court rendered a court decision 
invalidating the franchise that had been awarded on 
August 7, 1961 to Clark Sanitation [R. 1121-244 to 
254]. That decision held as follows: That the proce- 
dures adopted by the County Commissioners must com- 
ply with NRS 244.187, that the statute requires com- 
petitive bidding and that specifications are required 
which assure competitive bidding [R. 1121-246, 250 
to 251]. On April 4, 1963, the state court rendered 
Findings of Fact, Conclusions of Law and Judgment 
[R. 1121-255 to 263]. Among its Conclusions of Law, 
the state court included: “10. An enforceable contract 
was not entered into between the Board of County Com- 
missioners and Defendant, Clark Sanitation, Inc., be- 
cause Defendant Clark Sanitation, Inc.’s bid could not 
be lawfully accepted by the Board, since there was no 
equal opportunity to bid on a competitive basis.” [R. 
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t at any period—I think it was every 6 months 
ere the county could review it and reduce or in- 
crease the rate and in the event of matters of war, 
tremendous increase of labor costs, or inflation, 
‘and that sort of thing that we would come before 
‘the Board upon a written application for a review 
of the... it worked both ways. Increase and de- 
crease as | recall.” 


LaFortune testified that the defendants transmitted a 
copy of the City of Las Vegas ordinance to the County 
Commissioners before the county ordinance was pro- 
posed and that he discussed the proposed county 
ordinance informally with individual County Com- 
missioners [R. 6026-0027]. On April 20, 1964 
Ordinance No. 214 was proposed to the County Com- 
missioners, and on June 5, 1964. it was enacted [R. 
1121-353 to 359]. The ordinance authorized the 
County Commissioners to contract for garbage collec- 
tion and disposal and sect out the rates for collection. 
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hauling and disposal of garbage [R. 1121-354, 356, 
357]. LaFortune assumed from the fact that the ordi- 
nance established the rates to be charged in the county 
that the ordinance was preparatory to an invitation to 
bid for a franchise [R. 6081]. 


LaFortune admitted that, if the rates to be charged 
the public had not been predetermined by ordinance 
and thus removed as a bid variable, Clark Sanitation, 
Inc. would still have been able to submit a bid, because 
an experienced operator knows exactly what. it costs to 
pick up an item in any district per person [R. 6197- 
6198]. However, Ordinance No. 214 in effect told the 
bidders what the rates would be, so the bid variables 
would be directed to other factors [R. 6195, 6197]. 


Subsequently, LaFortune conferred with county rep- 
resentatives on the terms of the proposed franchise [R. 
6227, 6229-6230]. On January 25, 1965, the County 
Commissioners issued the Invitation to Bid, Instructions 
and Proposed Contracts, which contained blank spaces 
to be filled in by the bidders [R. 1121-367 to 381]. The 
County Commissioners invited separate bids for an ex- 
clusive franchise with respect to collection and disposal 
of garbage and for a use permit for the operation and 
maintenance of a garbage dump, but added that any per- 
son or firm may submit bids for both garbage collec- 
tion and maintenance and operation of the garbage 
dump and further added that the County Commissioners 
reserved the right to consider the bids for the franchise 
and the use permit separately or together, when making 
its determination as to the granting of the franchise 
and the use permit [R. 1121-369 to 370]. 


CONTRACTOR shall provide for the pay- 
ment on a quarterly basis, of a license fee to 
County based on. ....... percent (..) of the gross 
monthly collections of all the rates. fees, and 
charges derived from the exercise of the privilege 
mf this franchise. * * *" 


The proposed contract for the maintenance and op- 
eration of the dumpsite stated in its pertinent portion 
[R. 1121-37 to 379]; 

“1. * * * CONTRACTOR agrees to purchase. 
contract for the purchase of, or lease. new equip- 
ment costing not less than §............. as the neces- 
sity therefor presently exists, or may hereatter 
arise, and/or to make available in connection with 
the maintenance and operation of said ‘dump’ ar 
‘dumps’ presently owned or leased equipment (nore 
particularly described in the iventory attached 
hercto) in the estimated value of not less than 


“6, * * * The use of the facility 
free of all charges or exaction of payment 
at all times be made available to any hold 
franchise from the County or any mu 
within Clark County for the collection and disposal 
of garbage or refuse. * * *” 7 

These provisions in the proposed contract bestowed 
an unfair advantage on Clark Sanitation, Inc. and fet- 
tered competition for the following reasons: _ 


75% to 85% of the business of the dumpsite came 
from the City of Los Vegas franchise holder, dump 
charges could not be imposed upon the City of Las 
Vegas franchise holder and the City of Las Vegas fran- 
chise holder was a corporate affiliate of Clerk Sanita- 
tion, Inc. [R. 1121-385]. 


The defendants’ agent admitted on March 5, 1965, as 
follows [R. 1121-388]: “. .. (CW )e have operated this 
dumpsite over a period of some 13 years—14 years now, 
since 1952.” As a result, in their bids the defendants 
represented that they would make available $81,200 
worth of presently owned or leased equipment in con- 
nection with the operation and maintenance of the dump- 
site [R. 1121-378, 383]. By contrast, the plaintiff had 
no equipment for the operation and maintenance of a 
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Dp —— rel or  Raeetits. when —_— 
rg aber ven as to the granting of the franchise and 
the use permit [R. 1121-413 to 424]. The award voted 
by the Board of County Commissioners at the March 
5, 1965 mecting was as follows: “.. . (Package deal. 
Dumpsite and pickup.” [R. 1121-392). 


(d) Relationship of One or More County 
Commissioners to Clark Sanitation: 

Louis I, La Porta was an insurance agent who was 
engaged in writing bonds and insurance for the gar- 
bage collection and disposal operations conducted by cer- 
porations affiliated with the Clark Sanitation during 
the years 1965 to 1966, inclusive [R. 6170]. 


William Hl. Briare, in the course of his private in- 
surance agency business, began writing insurance for 
corporations affiliated with Clark Sanitation in late 
1964 or early 1965 [R. 6028. 6050]. Since he was a 
County Commissioner elected from the area within the 


Pits a and the coleeon of rey in Clark | 
were tied together [R. 1533, 1541-1542, 1545, 


Darwin W. Lamb was engaged in the street s 
ing business and in the course of that private bus: 
he used equipment of the Clark Sanitation and its af fili- 
ated corporations, that is, storage containers for the 
deposit of trash at the premises swept; and the fact 
that Clark Sanitation and its affiliated corporations had 
containers at the hotels and shopping centers was a 
substantial factor in his vote [R. 1596, 1605-1606, 1609, 
1611]. 


Robert T. Baskin, in the course of his private res- 
taurant business in Las Vegas, used the garbage dis- 
posal services of Silver State Disposal and felt that 
there should only be one garbage collection operator, and 
Silver State Disposal was an affiliate of Clark Sanita- 
tion, and that therefore the franchise should be given 
to the company whose affiliate had a garbage collec- 
tion franchise with the City of Las Vegas and whose 
affiliate operated the disposal site, so that the same com- 
pany that had the equipment to operate the disposal site 
also obtained the award of the collection franchise [R. 
1496-1501, 1508-1511, 1522-1523]. 


osa) er sie : Fiechative Brentehiad 
a Invitation to Bid for the garbage pick-up fran- 
chise, the applicant was asked to state what he agreed 
“to make available in connection with the performance 
and rendition of services herein provided presently 
owned or leased equipment (more particularly described 
in the inventory attached hereto) in the estimated value 
of not less than S$... “ER. 1121-371]. Clark 
Sanitation listed what purportedly represented “Tnven- 
tory of Rolling Stock Owned. Operated and! or Leased 
by Clark Sanitation, Inc.. February, 1965" [R. 1121- 
376]. However, the way Clark Sanitation and its re- 
lated companies conducted their operations, from time 
to time a piece of equipment owned by one company 
would be wsed for a portion of time in an area of a 
different company. such as Clark Sanitation, which did 
not own the equipment [R. 5927-5928]. Thus. inter- 
company pooling might result in Clark Sanitation using 
Silver State Disposal equipment as little as 812% of the 
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time and yet all of that equipment was listed in the in- 
ventory [R. 5928-5930]. Only particular trucks were 
regularly assigned to a single company’s routes [R. 
5928-5929]. As a result, it appeared as if Clark Sani- 
tation was operating $327,010.96 of rolling stock in un- 
incorporated Clark County [R. 1121-376]. By con- 
trast, only 25% of the capacity of the defendants’ 
trucks were used in unincorporated Clark County [R. 
4727-4728]. 


In the Invitation to Bid for the dumpsite use permit, 
the applicant was asked to state what he agreed “to 
make available in connection with the maintenance and 
operation of said ‘dump’ or ‘dumps’ presently owned or 
leased equipment (more particularly described in the in- 
ventory attached hereto) in the estimated value of not 
less than §$......... ”  [R. TY21-378] "Clark" Sanitation 
represented its presently owned or leased equipment to 
be valued at $81,200 and furnished an inventory of 
dumpsite equipment [R. 1121-383]. In truth, Clark 
Sanitation never operated and never had an item of 
dumpsite equipment, for it was Silver State. Disposal 
that operated the dumpsite [R. 1121-70, 71, 84]. In- 
deed, in their financial statements for the year ending 
September 30, 1965, the defendants admitted: “On 
April 1, 1965, a franchise to operate the dump was 
issued by the Clark County Commission to Clark San- 
itation, Inc. The dump equipment was purchased from 
Silver State Disposal Service, Inc. which had operated 
the dump prior to April 1, 1965.” [R. 1121-169]. 


On March 11, 1965, six days after the award of the 
franchise, Clark Sanitation sent to Sun Valley’s cus- 
tomers a printed form letter, stating that on March 5, 
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ed an interstate business which was 
y the trade practices complained of, and the 
atta & ay advantage by an interstate business con- 
ducted by the defendants meets the test of “affecting 
interstate commerce” even if the plaintiff does not di- 


rectly engage in trade across state lines. 


3. There was a genuine factual issue whether the 
defendants had established a customer relationship with 
the distributor of a particular garbage pick-up equip- 
ment manufacturer of such a nature that interstate com- 

merce in equipment distribution was affected by the 
trade practices complained of, 


4.) There was a genuine factual issue whether de- 
fendants carricd out an anticompetitive scheme through 
trade practices a part of which grew out of proceedings 
before the County Commissioners on the subject of an 
exclusive franchise for garbage pick-up and disposal 
Service in the unincorporated area of Clark County, 
Nevada. 


ee see — coun y cor 
stroyed the free competition on a comm« 
statute demanded, and a franchise ee, inv 
of the statutory requirement would be action beyond 1 the 


outer perimeter of statutory authority and therefore 
without immunity from the antitrust laws. 


7. There was a genuine factual issue whether the in- 
vitation for bids was a sham that evaded the free com- 
petition on a common basis state statute demanded, 
and a franchise granted in violation of the statutory 
requirements would be action beyond the outer perimeter 
of statutory authority and therefore without immunity 
from the antitrust laws. 


8. There was a genuine factual issue whether the 
grant of a franchise was influenced in furtherance of 
an anticompetitive conspiracy participated in by one or 
more County Commissioners, and such conspiratorial 
conduct would be subject to the antitrust laws. 


picketip » and disposal service. Threeompaa f 
> triable issue whether the trade practices com- 
plained of were in restraint of interstate commerce, 


The evidence before the court below presented a 
triable issue whether the defendants conducted an inter- 
state business that inevitably had to be strengthened by 
the removal of the independents in Clark County. 
Nevada. The broad test of “affecting interstate com- 
merce” within the meaning of the Sherman Act is met 
if a defnedant’s anticompetitive trade practices gave it a 
definite advantage in its own interstate dealings. It is 
not essential to satisfy the jurisdictional scope of the 
antitrust laws that the plaintiff directly engage in trade 
across state lines. 


The evidence before the court below showed that the 
fact-finder could infer the existence of a favored recip- 
rocal relationship between the defendants and an inter- 
state distributer of garbage pick-up equipment which 
competed with other products in interstate commerce. 
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Inevitably the removal of independents from Clark 
County, Nevada, would leave the defendants as the 
sole outlet for hundreds of thousands of dollars worth 
of equipment and would thus make it more difficult for 
competing brands of equipment not distributed or fa- 
vored by the said distributor to find outlets in Clark 
County, Nevada. 


The fact-finder must look at the whole picture, not 
merely each of the specific trade practices. Collective 
consideration of the defendants’ trade practices shows 
that there was a genuine factual issue whether the de- 
fendants carried out an anticompetitive scheme through 
their trade practices, a part of which grew out of the 
proceedings before the County Commissioners on the 
subject of an exclusive franchise for garbage pick-up 
and disposal service in the unincorporated area of Clark 
County, Nevada. 


The evidence before the court below showed that de- 
liberate overstatements amounting to fraud were made 
in Clark Sanitation’s proposal for the exclusive fran- 
chise for the garbage pick-up and disposal:service in 
the unincorporated area of Clark County, Nevada. The 
court below recognized that there was inferential 
support in the evidence for a finding of misrepresenta- 
tion. It erroneously concluded that the franchise must 
be attacked. However, the right to conduct the gar- 
bage disposal business in the unincorporated area of 
Clark County, Nevada, and the right to competitively 
bid for the franchise was a common right. It was in 
an economic framework that the bids were to be sub- 
mitted and considered. The restriction of that right in 
the case at bar was effectuated by fraud. The public 
has a paramount interest in seeing that a restriction 


miff tir ductiantes right not to have 
s injured by a pattern of conduct violative 
mn Act. Where the plaintiff's damages 
a pattern of conduct unlawful but fer a de- 
er that its conduct was state-directed, 
the plains has a right to show that the injurious 
conduct was carried out in excess of statutory authority. 
A federal court whose jurisdiction has been invoked 
under the antitrust laws has a duty to decide questions 
of state law when necessary to the rendition of a judg- 
ment. In the case at bar, there was a genuine factual 
issue remaining for trial whether the procedures re- 
ferred to by the court below as illegal in practical ef fect 
destroyed the free competition on a cemmon_ basis 
which the statute demanded. The hid documents and 
the variables and conditions of bidding were tailored to 
handicap bidders other than Clark Sanitation. In Ne- 
vada, violation of a statutory requirement of competi- 
tive bidding is action beyond the outer perimeter of 
authority. The state court of Nevada has held that the 
governing state statute requires competitive bidding as 


to the public interest. 
whether the invitation for bids \ 

to appear to comply with the law and 6 clo 
ceedings with the habiliments of legality. A 


was a subterfuge to evade competitive bidding 
subject the franchise to attack in a private antitrus 
action. The County Commissioners would not have the - 
power to decide whether their invitation for bids was 
a sham. 


The same inferential proof that supports a genuine 
triable issue whether the invitation for bids was a 
sham and whether one or more County Commissioners 
favored Clark Sanitation for personal selfish reasons 
unrelated to the public interest permits the fact-finder 
to conclude that one or more County Commissioners 
joined an anticompetitive scheme and in furtherance 
thereof influenced the grant of the franchise. Such 
conspiratorial conduct would be subject to the antitrust 
laws. 


h., (2 Cir, 1967) 388 F, 2d 272, 280-282 
whether a group of television stations was 
a single ict’ or different “prodicts” for the pur- 
ail whether a network made a tie-in 
sale, which requires separate tying and tied products. 
It was held that the evidentiary facts permitted dif- 
ferent inferences to be drawn on the question of sep- 
arability and that a summary judgment must therefore 
be reversed. since United States v. Diebold, 269 U.S. 
654, 655, 82 S. Ct. 993, 994, 8 L. Ed. 2d 176 (1962). 
dictates conformity to the principle that, ‘“(o)n sum- 
mary judgment the inferences to be drawn from the 
underlying facts contained in such materials (affidavits. 
: exhibits and depositions) must be viewed in the light 

most favorable to the party oppesing the motion.” 


The court added. 388 F. 2d at 279-280: 

“Moreover, we have been forewarned that the 
use of summary judgment in complex antitrust 
litigation mtst be closely scrutinized. Poller v 
Columbia Breadcasting System. 368 U.S. 464, 
473, 82 S.Ct. 486. 7 L.Ed.2d 458 (1962). And, 
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this admonition is apt where too little is known 
of the practical impact of the challenged transac- 
tions. White Motor Co. v. United States, 372 U.S. 
253, 263-264, 83 S. Ct. 696,89 L. Ed, 2d77a6 
(1963). But, this is not to say that summary judg- 
ment never has a place in the antitrust field. (cita- 
tions) 

“The question before us is not the availability 
of the rule in any specific category of cases, but 
whether the record in this particular case adequate- 
ly clarifies the complex and convoluted issues that 
are so common in antitrust litigation. 

Thus, our holding here does not weaken the force 
of Rule 56, but ‘simply recognize(s) that there are 
instances where summary judgment is too blunt a 
weapon with which to win the day, particularly 
where so many complicated issues of fact must be 
resolved in order to deal adequately with difficult 
questions of law which remain in the case.’ Miller 
v. General Outdoor Advertising Co., 337 F.2d 944 
(2d Cir.1964).” 


In Southern Blowpipe & Roofing Co. v. Chattonooga 
Gas Co., (6 Cir. 1966) 360 F. 2d 79, a summary 
judgment was reversed in an antitrust case involving 
the question whether a utility already possessed of a 
legal monopoly which, in the service of that monopoly, 
avails itself of the peculiarities of utility rate-making 
to sell below cost in the competitive field of selling 
appliances may be found to have violated the antitrust 
laws. The court stated, 360 F. 2d at 81: 

“Notwithstanding the salutary and timesaving 
uses of summary judgment, Judge Miller of this 
Court took occasion to speak at some length of 


by the jury that the defendants engaged in 
amounting to the removal of independents so 
as to keep them from having a depressive influence on 
ounty-wide container rental rates and to enable the de 
fendants to gain control of the container rental rate 
structure in Clark County, Nevada. Such a finding may 
be inferred from the evidence set out in Paragraph 
D(1) of the Statement of Facts, supra. Thus we are 
left with the question whether such activities by defend- 
ants were in restraint of interstate commerce and 


whether the court below erroneously withdrew that ques- 
tion from the jury by granting a summary judgment, 


A. An Inference May Be Drawn That the Con- 
tainer Rental Activity Was a Separate Sub- 
Market. 


Utilities engage in merchandising activity. Re Pro- 
motional Activities by Gas & Elec. Corporations, (NY. 
P.S.C. 1967) 68 PUR 3d 162.) A utility may conduct 
an appliance rental program that is a separate and dis- 
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tinct operation. Re Intermountain Gas Co., (Idaho 
P.S.C. 1967) 67 PUR 3d 511. A utility may engage 
in trade practices affecting an appliance market in a line 
of interstate commerce that conflict with the Sherman 
antitrust laws. Southern Blowpipe & Roofing Co. v. 
Chattanooga Gas Co., supra, 360 F. 2d at 81. A 
pragmatic approach to the merchandising activities of 
companies which perform a local garbage pick-up and 
disposal service leads to the inevitable conclusion that 
the court below failed to pierce economic realities, when 
it stated that interstate commerce, in the acquisition of 
equipment and supplies for the garbage collector, was 
incidentally involved [R. 1098]. The court below has 
misplaced its reliance on Page v. Works, (9 Cir. 1961) 
290 F. 2d 323, cert. denied, 368 U.S. 875, 82 S. Ct. 
121, 7 L. Ed. 2d 76 (1961), because an evaluation of 
business facts shows that this decision is not controlling. 
A motion for summary judgment cannot be determined 
by showing what another court did or did not decide on 
a different set of facts and on a different evidentiary 
showing. 

The evidentiary facts recited in Paragraph D(1)(a) 
of the Statement of Facts, s#pra, are incorporated here- 
in by reference. A fact-finder may readily infer that 
the container rental activity was a separate and distinct 
operation; it was conducted on a mass scale by Disposal 
Investments, Inc., whose investment, revenue and ex- 
penses were separately accounted for; its rental 
rates were not regulated by any governmental body; 
its profitability was stated by the defendants in their 
financial reports to be enormous; its rate structure was 
subject to the depressive influence of the rates charged 
by independents. Clearly, it is unrealistic to say as a 


an exclusive: conitract in the City of Las 
isposal Investments, Inc. have applied t6 the 
Las Vegas for a container franchise? Surely, 
the court below erred in depriving the fact-finder of 
the opportunity to consider container rental activity, 
not as the mere incidental furnishing of supplies for 
garhage collection, but as a separate form of merchan- 
dising. Both plaintiff and defendants engaged in con- 
tainer rental activity. “(T)here may be submarkets that 
are separate economic entities.” United States v Grin- 
nell Corp., 384 U.S. $63, 572. 86 S. Ct. 1698, 16 1. 
Ed. 2d 778, 787 (1906); Bailey's Bakery, Ltd. v Con- 
tinental Baking Company, (D. Flawaii 1964) 235 F 
Shypeon 715. 


The defendants herein conducted their container rental 


activity as a separate and distinct operation. They used 
Disposal Investinents, Inc.. a separate corporation, Tor 
that purpose. They maintained separate books of ac- 
count and engaged in the centainer leasing business 
throughout Clark County, Nevada [R. 176. 18. 4842]. 
Disposal Investments had the advantage of available 
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customers in the cities of Las Vegas and North Las 
Vegas, where it had exclusive contracts for garbage 
pick-up and disposal service [R. 4882]. However, Dis- 
posal Investments’ rental rates in the City of Las 
Vegas, City of North Las Vegas and unincorporated 
Clark County were not regulated by any government 
body [R. 4838]. In unincorporated Clark County, Sun 
Valley was a competitor not only in garbage pick-up 
and disposal service, but also container rentals [R. 842- 
843, 4720]. The rates charged in unincorporated 
Clark County influenced the rates charged in the City 
of Las Vegas [R. 4719, 4720]. 

Disposal Investments had a number of large custom- 
ers who owned and managed apartment house proper- 
ties in both the City of Las Vegas and unincorporated 
Clark County [R. 4893-4894, 4899-4900]. The apart- 
ment house customers were billed separately for con- 
tainer rentals [R. 4905-4906]. Disposal Investments 
could not charge a lower container rental in unincor- 
porated Clark County than in the City of Las Vegas 
and so its policy was to maintain a uniform container 
rental rate in both territories [R. 4901-4902]. Rates 
charged to customers in the City of Las Vegas were in- 
fluenced by the rates charged to customers in unincor- 
porated Clark County [R. 4720]. Sun Valley Disposal 
Co. was viewed by the defendants a potential price- 
cutter [R. 4714-4715]. Sun Valley took about 1,000 
apartment house accounts from the defendants [R. 
4720]. The defendants claim that they could not re- 
duce prices in the unincorporated Clark County because 
that might result in customers demanding a reduction 
in the City of Las Vegas [R. 4719]. See United 
States v. Socony-Vacuum Oil Co., 310 U.S. 150, 219- 
220, 60 S. Ct. 811, 842, 84 L. Ed. 1129 (1940). 


rp bln dame stint laws, ® — 
te commerce clement is concerned, may rest 
theory that the acts complained of occurred 

‘ithin é ice of interestate commerce. This is gen- 
erally referred to as the “in commerce” theory, In that 
case there was evidence that goods were shipped to the 
wholesaler to fill special orders placed with him by the 
conspiring plumbers. Goods were also shipped by the 
manufacturers to the conspiring plumbers on direct 
order. Still other goods were shipped to the whole- 
saler for gencral resale. The court found the evidence 
sufficient to support the “in commerce” theory. 


See Independent Taxicab Operator's Ass'n uv. Yellow 
Cab Co., (N.D. Cal. 1908) 278 F. Supp. 979, 84; 
United States v7. Pennsylvania Refuse Remowal Assecia- 
tion, (3 Cir. lg0% ) 357 F. 2d 800, 808, cert. denied, 
384 U.S. 961, 86S. Ct. 1588. 16 1... Ed. 2d 674 (1966). 

In Standard Or Co. m F.T.C., 340 U.S. 231, 71 
SerGieen0; 95 1... Ed. 239 em. it was held that 
gasoline retained its “in commerce” character atter it 
was shipped from Indiana to Detroit and was stored to 


63 S. Ct. 332, 87 L. Ed 460 (ie 
Standards Act case which held that in three « 
the special circumstances under which goods : 
from out of state to an instate wholesaler for redis 
tribution in the state may be said to have the requisite 
practical continuity of an interstate movement. In- 
cluded are goods purchased by wholesalers (1) to fill 
a special order, (2) under a contract or understanding 
by which the wholesaler has agreed to fill the needs of a 
particular customer, or (3) to fill the anticipated 
needs of a particular customer although no contract or 
understanding to do so exists. For a discussion of the 
application of the Walling case to cases arising under 
the Sherman Act, see Burke v. Ford, (10 Cir. 1967) 
377 F. 2d 901, 904, reversed on other grounds, 389 
U.S. 320, 88 S. Ct. 443, 19 L. Ed. 2d 554 (1967). 


A combination creating a monopoly or removing in- 
dependents from the market so as to indirectly fix prices 
is “illegal per se’. United States v. General Motors Cor- 
poration, 384 U.S. 127, 148, 86 S. Ct. 1321, 1332, 16 
L. Ed. 2d 415, 428 (1966); United States v. Aluminum 
Co. of America, (2 Cir. 1945) 148 F. 2d 416, 427-428. 

The amount of commerce involved is not material, 


especially where it clearly exceeds de minimis. Safeway 
Stores, Incorporated v. F.T.C., (9 Cir. 1966) 366 F. 


es vt. Yellow Cab Co., supra, 332 US. at 
Ct. at 1564, 91 EL. Ed. at 2017, 

- LI. 

THERE WAS A GENUINE FACTUAL ISSUE WHETH. 
‘ER THE DEFENDANTS CONDUCTED AN INTER- 
STATE BUSINESS WHICH WAS BENEFITED BY 
THE TRADE PRACTICES COMPLAINED OF, AND 
THE ACCRUAL OF AN ADVANTAGE BY AN IN- 
TERSTATE BUSINESS CONDUCTED BY THE DE- 
FENDANTS MEETS THE TEST OF “AFFECTING 
INTERSTATE COMMERCE" EVEN IF THE 
PLAINTIFF DOES NOT DIRECTLY ENGAGE IN 
TRADE ACROSS STATE LINES. 


A. An Inference May Be Drawn That the De- 


fendants Conducted an Interstate Business. 
In Stauffer v. Faxley, (9 Cir. 1950) 184 F. 2d 962, 


966-967, it is stated: 


“The trial court found that appellants ‘are en- 
gaged in interstate commerce’. The camplaint al- 
leges that appellants have developed a special ap- 
paratus and method for giving therapeutic treat- 
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ments of passive exercise which they advertise in 
California and other states as ‘Stauffer’ treatments 
and ‘Stauffer System’ treatments. Appellants op- 
erate a place of business in Los Angeles where 
such treatments are rendered to the public and 
have licensed other places of business, both in Cali- 
fornia and other states, where such treatments 
are rendered under appellants’ supervision and con- 
trol as to nature and quality. Appellants train the 
operators of the licensed places of business in the 
method of rendering the treatments and provide the 
necessary special apparatus. All the licensed busi- 
nesses use the trade name, ‘Stauffer’, with the 
express consent of appellants. U. S. v. South- 
Eastern Underwriters Ass’n., 1944, 322 U.S. 
533, 550, 64 S.Ct. 1162, 88 L.Ed. 1140.” 


Appellant incorporates herein by reference Para- 
graph D(2) of the Statement of Facts, supra, to show 
that defendants conducted an interstate business that 
inevitably had to be strengthened by the removal of the 
independents in Clark County, Nevada. 


B. The Broad Test of “Affecting Interstate Com- 
merce” Is Met if a Defendant’s Anticompetitive 
Trade Practices Give It a Definite Advantage 
in Its Own Interstate Dealings. 


In Rangen, Inc. v. Sterling Nelson & Sons, Inc., (9 
Cir. 1965) 351 F. 2d 851, the question was whether 
commercial bribery by a defendant occurred “in the 
course of (its own) interstate commerce” within the 
meaning of Section 2(c) of the Clayton Act, 15 
U.S.C.A. § 13(c). It was shown that the commercial 
bribery, though local in character, enabled the defendant 


iain preity; made - the corm 
own interstate commerce," 


Since the Sherman Act standard “affecting interstate 
commerce” is conceded by the language of the decision 
to be broader in scope than the Robinson-Patman's re- 
quirement that the violation of its terms oceur “in” 
commerce, it logically follows that the jurisdictional re- 
quirements of the Sherman Act are met if it can be 
shown that a defendant derived a definite advantage 
in its awn interstate dealings. 


C. The Plaintiff Does Not Have to Directly 
Engage in Trade Across State Lines. 


The Ninth Circuit in Page «+. Work, supra, 290 F. 
2d at 330, stated that the crucial test for a private anti- 
trust litigant was: . not that the acts complained 
of affect a business engaged in interstate commerce. 
but that the conduct complained of affects the interstate 
canunerce of such business.” However, the principle 
that a private litigant must prove an cffect on the 
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interstate aspect of his business was departed from in 
Washington State Bowling Prop. Ass'n v. Pacific 
Lanes, Inc., (9 Cir. 1966) 356 F. 2d 371, 379, in which 
the appellate court stated that jurisdiction could be up- 
held on two alternative grounds: 

‘k * * Tn this case the district court submitted 
two special interrogatories to the jury on the ques- 
tion of interstate commerce; one asking whether 
the acts of the defendants had substantially af- 
fected the interstate commerce portion of the plain- 
tiff’s business in an amount that was more than 
insignificant (Int. No. 3; C. T. 223), and another 
asking whether the acts of defendants substantially 
affected interstate commerce and that the amount 
of commerce affected was not insignificant (Int. 
No. 4; C. T. 223). <A ‘yes’ answer to either 
would be adequate to sustain a finding of jurisdic- 
tion in the district court for the whole case. The 
jury answered ‘yes’ to both interrogatories.” 


In Washington State Bowling Prop. Ass’n v. Pacific 
Lanes, Inc., supra, 356 F. 2d at 379, reference is made 
to Eiger, Commerce Element in Federal Antitrust Liti- 
gation, 25 Fed. B. J. 282, 293 (1965). Whatvarticle 
criticized Page v. Work, supra, as incompatible with 
the United States Supreme Court decision in Klor’s 
Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207 
(1959). The article stated, 25 Fed. B. J. at 296-297: 

“The essence of Klor’s is that private plain- 
tiffs ought not to be burdened with proving the ef- 
fects of a per se offense which, in a Government 
action, exist, as a matter of law, from the fact of 
the violation. The policy expressed in Klor’s ap- 
pears to require that the same jurisdictional test be 


Was of the opinion that baseball was only pro tanta 
subject to the antitrust laws to the extent of its 
“association with related interstate businesses. Judge 
Frank, however, refused to accept even this limita- 
tion, holding that, so long as there was a relation- 
ship with commerce of more than a de nrinimnus 
quantum, the entire industry fell within the pur- 
view of the act. 

“As the earlier discussion indicates. Sherman 
Act jurisdiction is defined by the relationship be- 
tween the violation and interstate commerce. If 
the Alor’s thesis is to be given full effect, the com- 
merce determination surely cannot be grounded 
upon the identity of the plaintiff. or whether the 
iWegal acts affect the interstate commerce phase of 
the plaintiff's business. The test is whether inlaw- 
ful activity affects the ability of the business to 
participate in interstate trade, cither as a producer 


person’ injured ate an antitrust viol 
quiring that the plaintiff prove an effec 
interstate aspect of his business, Page in 
denies relief to a businessman who either does sa 
directly engage in trade across state lines or cannot 
claim direct injury to such trade. The specific 
conduct which injured the plaintiff may itself have 
been purely local, but the local nature of the viola- 
tion does not immunize it if prior or later inter- 
state trust in goods is affected. 

“The application of the Klor’s principle to com- 
merce problems would not relieve a private litigant 
of the duty to allege and prove facts which es- 
tablish a basis for his suit. It would, however, 
however, put him on the same footing as the Gov- 
ernment. Thus, for example, purely personal serv- 
ices for customers after they have ended a journey 
across state lines would be without the Act in 
either Government or private suit. On the other 
hand, a manufacturer’s conduct which forces a 
local dealer to illegally maintain prices affects the 
flow of commerce in the particular goods, and that 
effects is not diminished nor is it less significant 
to antitrust enforcement because a_ retailer- 
purchaser, rather than the Government, seeks relief 


C,a Momo ott mereet conmunerce as atta 
ye complaint. In Cathay Mortuary-Wah Sang 

Funeral Directors of San Francisco, Inc., the 
movement of funeral equipment from outside Cali- 
fornia to a local funeral parlor was held suf- 
ficient to satisfy the Sherman Act in a private suit 
charging exclusion from a local funeral directors 
association. Interestingly enough, the District 
Court cited the decisions in Las Vegas and North- 
ern California Pharmaceutical (both Government 
suits) and ignored Page. 

“Tf consistency in antitrust enforcement is a de- 
sirable objective, commerce in a private action 
should rest upon the relationship between the un- 
lawful conduct and the movement of the goods 
across state lines, without regard to whether the 
plaintiff is the Government or a private party.” 
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In Utah Gas Pipelines Corp. v. El Paso Natural Gas 
Co., (D. Utah 1964) 233 F. Supp. 955, 961, it is stated: 


‘ok * & The Congressional intent is broad enough 
to cover the local entrepreneur opposed by inter- 
state combinations conspiring to preserve their ex- 
isting market positions and accomplish future mar- 
ket encroachments. While in Mead’s, the more 
limited reach of the Robinson-Patman Act was in- 
volved, in the Sherman Act Congress left no area 
of its constitutional power over interstate commerce 
unoccupied, United States v. Frankfort Distilleries, 
324 U.S. 293, 65 S. Ct. 661, 89 L. Ed. 951 (1945). 
Intrastate activities may apply the pinch illegally 
upon interstate commerce. United States v. 
Women’s Sportswear Mfg. Ass’n., 336 U.S. 460, 
69 S. Ct. 714, 93 L. Ed. 805 (1949). And vic- 
tims in a position to complain of interstate monopo- 
lies or conspiracies are not limited to those conduct- 
ing wide scale activities. Klor’s, Inc. v. Broadway- 
Hale Stores, 359 U.S. 207, 79'S. Ct. 705.3 Ie Bar 
2d 741 (1950). 


Ti: 

THERE WAS A GENUINE FACTUAL ISSUE WHETH- 
ER THE DEFENDANTS HAD ESTABLISHED A 
CUSTOMER RELATIONSHIP WITH A DISTRIBU- 
TOR OF A PARTICULAR GARBAGE PICK-UP 
EQUIPMENT MANUFACTURER OF SUCH A NA- 
TURE THAT INTERSTATE COMMERCE IN 
EQUIPMENT DISTRIBUTION WAS AFFECTED 
BY THE TRADE PRACTICES COMPLAINED OF. 


Appellant incorporates herein by reference Paragraph 
D (3) of the Statement of Facts, supra, to show the 
evidentiary facts pertaining to the customer relationship 
between defendant and Arata Pontiac, as a distribu- 
tor of Leach equipment, a product in competition with 
other products in interstate commerce. The inference 


vithin the State but produced entirely amt off the 

Brave was not by itself sufficient proof af an ef- 
fect on interstate commerce. We disagree. Hori- 
zontal territorial divisions almost invariably reduce 
competition among the participants. Addyston 
Pipe & Steel Co. v. United States. 175 U.S. 211, 
20 S. Ct. 96, 44 L. Ed. 136: United States wv 
Sealy, Inc.. 388 U.S. 350, 87 S. Ct. 1847. 18 T. 
Ed. 2d 1238. When competition is reduced, prices 
increase and unit sales decrease. The wholesalers’ 
territorial division here almost surely resulted in 
fewer sales to retailars—hence fewer purchases 
from out-of-state distillers—than would have oc- 
curred had free competition prevailed among the 
wholesalers. In addition the wholesalers’ division 
of brands meant fewer wholesale outlets available 
to any one out-of-state distiller. Thus the state- 
wide wholesalers’ market division inevitably af- 
fected interstate commerce.” 


es al 


Wholly intracounty acts may be found to have had 
a substantial effect on interstate commerce. Bank of 
Utah v. Commercial Security Bank, (10 Cir. 1966) 369 
Fe 2dayor 

See: Otto Milk Company v. United Dairy Farmers 
Coop. Ass'n, (3 Cir. 1967) 388 F. 2d 789, 798. 


IV. 

THERE WAS A GENUINE FACTUAL ISSUE WHETH- 
ER DEFENDANTS CARRIED OUT AN ANTI- 
COMPETITIVE SCHEME THROUGH TRADE 
PRACTICES, A PART OF WHICH GREW OUT OF 
PROCEEDINGS BEFORE THE COUNTY COMMIS- 
SIONERS ON THE SUBJECT OF AN EXCLUSIVE 
FRANCHISE FOR GARBAGE PICK-UP AND DIS- 
POSAL SERVICE IN THE UNINCORPORATED 
AREA OF CLARK COUNTY, NEVADA. 


The standard to be applied on a motion for sum- 
mary judgment is analogous to that used on a motion 
for a directed verdict. American Mfrs. M. I. Co. v. 
American Broadcasting-Para. Th., supra, 388 F. 2d at 
279. 

This Circuit has reversed a directed verdict on the 
issue of intent to monopolize, even though the proof as 
to each of specific acts may be insufficient in itself to 
establish unlawful intent, because this Circuit recog- 
nized that “the jury must look at the ‘whole picture’, 
weigh the contradictory evidence and inferences and 
draw the ‘ultimate conclusion as to the facts’.” Case- 
Swayne Co. v. Sunkist Growers, Inc., (9 Cir. 1966) 369 
F. 2d 449, 459, reversed on other grounds, 389 U.S. 
384, 88 S. Ct. 528, 19 L. Ed, 2d 7621 (1967 eee 
Sanitary Milk Producers v. Bergjans Farm Dairy, Inc., 
(8 Cir. 1966) 368 F. 2d 679, 691. 


ch Rahiss nectiCe w Mamie Gos 
934) 72 F. 2d 236, 239-240: existence of the 

before the entry of Sun Valley into business, 
GENES: Ore Co. Union Gattide & GarhoneCorp, 
supra, 370 U.S. at 709-710; persistent unprofitable sales 
below cost. Utah Pie Co. v. Continental Baking Co , 
384 U.S. 685, 696, Fn. 12. 87 S. Ct. 1326, 1332-1333. 
Fn. 2, 18 L. Ed. 2d 406 (1967); the use of “deep 
pocket™ financial power based on a monopoly, Santtary 
Milk Producers v. Berqjans Farm Dairy, Inc... supra, 
368 F. 2d at 691; unjustified territorial price reduction. 
Utah Pie Co. 7. Continental Raking Ca., supra, 386 
U.S, at 694, 87 S. Ct. at 1332: the use of unreliable ac- 
counting records, Sanitary Milk Producers 7. Berajans 
Farm Dairy, Inc., supra, 368 F, 2d at 691: expectation 
of reciprocal favored treatment. VWilqgram a Loew's. 
Inc., (3 Cir.) 192 F. 2d 579, S85, cert. denied, 343 US. 
929: use of lawful monopoly pewer to create monopoly 
power in a separate but related field in which a mouep- 
olistic regulated industry is not the state poliev. Sir 
Twenty-Nine Productions, Inc. v. Rollins Telecasting 
Inc., (5 Cir. 1966) 365 F. 2d 478, 483. 


Pati oss 


The appellant incorporates herein by reference Para- 
graph D (1)(d) and (e) of the Statement of Facts, 
supra, which recites evidentiary support for the con- 
clusion that the defendants carried out an anticompeti- 
tive scheme through trade practices, a part of which 
grew out of proceedings before the County Commis- 
sioners on the subject of an exclusive franchise for 
garbage pick-up and disposal in the unincorporated 
area of Clark County, Nevada. 


The District Court erroneously disregarded the in- 
jurious impact of the defendants’ private commercial 
activities without reference to the proceedings conducted 
by the County Commissioners on the subject of the ex- 
clusive franchise for a garbage pick-up and disposal 
service in the unincorporated area of Clark County. 
Woods Exploration & Pro. Co. v. Aluminum Co. of 
America, (S.D. Tex. 1963) 36 F.R.D. 107, 112. 


Vv. 

MISREPRESENTATIONS IN A BID FOR AN EXCLU- 
SIVE FRANCHISE RESULTING IN THE REJEC- 
TION OF COMPETING BIDS AND THE ISSUANCE 
OF THE FRANCHISE AND THE SUBSEQUENT 
USE OF THE FRUITS OF SUCH CONDUCT FOR 
THE PURPOSE OF EXCLUDING COMPETITION 
MAY, IN TOTAL, BE FOUND TO CONSTITUTE 
PART OF A BROADER SCHEME VIOLATIVE OF 
THE ANTITRUST LAWS WITHOUT AN ATTACK 
ON THE FRANCHISE. 


The court below held that one of the plaintiff’s claims 
which finds inferential support in the evidence is that 
misrepresentations were made in Clark Sanitation’s pro- 
posal for the exclusive franchise for the garbage pick- 
up and disposal service in the unincorporated area of 


' oad f + 95 the Foard of Conan: Connie 
stoners did award the exchisive contract to Clark Sanita- 
tion and soliciting not only the pick-up account. hmt 
also a container rental account [R. 1121-35]. 

The court below concluded that, if the franchise was 
unlawfully granted. the remedy is to attack the fran- 
chise [R. 1098]. Jn that last conclusion, the Distriet 
Court fell into basic error, viewed against the legal 


standard that misrepresentations in a bid for an ex- 
clusive franchise resulting in the rejection of competing 
bids and the issuance of the franchise and the sub- 
sequent use of the fruits of such conduct for the pur- 
pose of excluding competition may, in total, be found 
to constitute part of a broader scheme violative of the 
antitrust laws without an attack on the franchise 


The right to conduct the garbage disposal business 
in the wnincorporated area of Clark County, Nevada, 
and the right to competitively bid for the tranchise was 
a common right of all citizens prior to the award of an 
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exclusive franchise by the County Commissioners. Bids 
were to be submitted and considered in an economic 
framework. A restriction of that common right was 
effectuated by fraud. The public has a paramount in- 
terest in seeing that a restriction of a common right 
springs from a background free from fraud. 


In Woods Exploration & P. Co. v. Alumimum Co. of 
America, (S.D. Tex. 1963) 36 F.R.D. 107, and Woods 
Exploration & P. Co. v. Aluminum Co. of America, 
(Tex. 1964) 382 S.W. 2d 343, a summary judgment 
was denied in an antitrust claim that defendants had 
submitted false nominations (oil and gas forecasts that 
are filed with a state regulatory agency, the Texas 
Railroad Commission) to obtain oil and gas allowables, 
t.e., the right to produce oil and gas from a common 
source of supply, as part of a broader scheme to elim- 
inate the plaintiffs as independent oil and gas producers. 
In both cases, it was held that it was not necessary to 
attack the validity of the order of the Railroad Commis- 
sion granting the allowables and that the state com- 
mission’s order remained unaffected by a finding that 
the submission of false nominations was part of an anti- 
competitive conspiracy and that the submissions of false 
nominations was private commercial activity, distin- 
guishable from political activity or lobbying, and was 
therefore not immune from the antitrust laws. 


The distinction between a public body’s decision in 
an economic framework governed by market mechan- 
isms subject to the antitrust laws and a political de- 
cision resulting from lobbying exempt from the anti- 
trust laws is the subject of the Note, Application of the 
Sherman Act to Attempts to Influence Government 
Action, 81 Harv. L. Rev. 847 (1968). 


' . It was finally held that the Cam- 
not “second guessing” the Patent Office. 
tise the Caiatiiasion had before it evidence which it 
/to have heen withheld from the Patent Office 
upon a situation which the Patent Office 


— knew existed. 


Reliance by the appellees on Parmelee Transportation 
Company wv. Keeshin, (7 Cir. 1961) 292 F. 2d 794, 
cert. denied, 368 U.S. 944, 82 S. Ct. 376, 7 L. Ed. 340 
(1961). is misplaced. In that case the cause of actien 
was not hased on economic activity. but on bribery of a 
poverninental official, who in turn influenced the de- 
cision of railroad companies that had invited competi- 
tive bidding on an exclusive baggage pick-up contract. 
There was no private commercial activity in an eco- 
nontie framework. It was stated in the majority opin- 
ion, 292 F, 2d at 803-804: 

“No interested bidder for the contract was pre- 
vented from competing for it... The competition 
between plaintiff and Transfer was always intense 
and finally became feverish . . . The case made 
out by plaintiffs offers of proof and evidence re- 


petition. This lace 

plaintiff’s charges under §§ 1 and 2 of t 
man Act. Nor is this result precluded by tl 
that the victory of the successful bidder w 
easier by the wrongful conduct of a public « 
ficial.” 


However, there was a dissenting opinion which stated, 
292 F. 2d at 800: 

“The majority opinion apparently recognizes 
that under the Yellow Cab case, a conspiracy among 
sellers of transfer service is illegal. J am aware of 
no reasonable basis for holding that an identical 
conspiracy between a group of buyers, a public of- 
ficial and one seller is not likewise proscribed.” 


The court below appears to have relied on the prin- 
ciple that it should not sanction a collateral attack upon 
the official acts of public authorities in a litigation to 
which the authorities are not parties and that, until a 
direct attack has been successfully made and the con- 
trary shown, it must be assumed that the action of the 
public officials was a proper exercise of their official 
powers. Cf. Brandt v. Winchell, 3 N.Y. 2d 628, 170 
N.Y.S. 2d 828 (1958). 

However, the defendants should not be absolved 
from liability by official action where they have them- 
selves artfully contrived and strategically maneuvered 


ait ow seen e- Fhemaan 
not. This is my objection to the method 
‘that the franchise was actually—hid was actually 
inated. The entire situation from the inception 
ven the thought of granting a franchise 
fart County. T don't think that T have gat any 
‘eal quarrel with the County Commissioners. 1 am 
not quarreling with them. T am saying that my 
competitor created the sitnation.”* 


R. J. Collet then added, “T don't profess ta know any- 
thing ahout law, whatsoever. 1 don't stay on top of the 
laws." [R. 4611-4612]. 


*The declarations of the plaintiff as to a conclisien of Jaw, 
opinion, legal contention or argument, as distinguished fran a 
statement of fact, are not deemed adinissions. Pilrebeard Paper 
Prod. Corp. v. East Ray Union of Afath 227 Cal. App 2d 
G78, 39 Cal. Rptr. G1, 85-86 (1964). Therefore. appellent has 
argued in Propositions VI. Wtl armel VIE infra tet the grant 
of the franchise by the Connty Commissioners was action ih 
excess af the outer perimeter of statutery authanty, regardless 
of the Collet devlarations queted hercia Furtlerngere. the tnie 
meaning of the declaration is that the damage Suit Mes net natiied 
the County Commissioners as deiendarts, byt has heen directed 
against the private members of the anlawtul combination. 


and then bid for the government contract, such c 

may be found subject to the antitrust laws. For the 
form of the decree, see United States v. General Elec- 
tric Co., (D.N.J. 1953) 115 F. Supp. 835, 858. 


In De Long Corporation v. Lucas, (S.D.N.Y. 
1959) 176 F. Supp. 104, 123, affirmed (2 Cir. 1960) 
278 F. 2d 804, 810, the defendant breached a two-year 
covenant not to compete, thereafter submitted a bid for 
a government contract and thereafter was awarded the 
contract. The Court held that the breach of the cove- 
nant against competition was the proximate cause of the 
plaintiff not being awarded the government contract, 
despite the fact that actual bidding took place after the 
restricted period had expired. 


In Pedersen v. United States, (D. Guam 1961) 191 
F, Supp. 95, the Court recognized the tort of interfer- 
ence with the prospective advantage of a bidder for a 
government contract by supplying false information to 
the public official charged with the responsibility of 


awarding the contract. 


A City of Lower Burrell, 418 Pa. 23, 208 


— 850 (1965), the Supreme Court of Pennsyl- 


Ried ~ reason for the statutory reqtiiecanamn 


seis — service can be granted thn a gov- 
ernmental body: 


“The need for bidding requirements is just as 
compelling in the instant case where the garbage 
collector is compensated directly by the recipients 
of his service as it is when the recipients pay for 
service through the conduit of the municipal treas- 
ury. In each case, regardless of who makes the 
final payment, it is the taxpaying citizen who pro- 
vides the necessary funds and whose interest must 
he protected... The language of the Act compels 
the interpretation that competitive bidding is re- 
quired on these contracts even though the money 


‘vices. Th 
. 


control which a city maintai 
appropriate specifications, . . . 


tual provisions.” 


In Price v. Philadelphia Parking Authority, 4 
317, 221 A. 2d 138, 147, Footnote 26 (1966), in which 
it was decided that a statute imposed the requirement. 
of competitive bidding by the use of the words “on a 
fair competitive basis”, referring to a contract to be 
granted by a public body, the Court added: 

“Our conclusion that the duty to employ com- 
petitive bidding is imposed by the Act is reinforced 
by consideration peculiar to air-right leaseholds. 
Due to their recent advent, standards by which 
such leaseholds may be valued have not yet evolved. 
By requiring competitive bidding, the Legisla- 
ture has established a method by which the ‘market- 
place’ will operate to ensure that such leases are 
not entered into in an arbitrary and capricious 
manner, whether by reason of favoritism or good 
faith mistakes in valuation.” 


t below held that one of the plaintiff's claims 

Is inferential support in the evidence is that 
es adopted for award of the franchise were 
legal [R. 1094}. The memorandum opinion did not 
particularize the illegalitics. The court below concluded 
that, if the franchise was unlawfully granted, the rem- 
edy is to attack the franchise [R. 1098]. The memoran- 
dum opinion was silent as to whether the franchise could 
be attacked as part of a private antitrust action and, if 
so, upon what grounds. 


It has been held that in a common-law action for 
damages by the holder of a franchise for loss of profits 
resulting from the operation by a competitor in excess 
of statutory authority, the plaintiff has a right to attack 
the legality of the defendant's operation and show it is 
action beyond the outer periphery of stautory authority. 


In Mensel Estate Co. v. City of Redding, 178 Cal. 
475, 174 Pac. 48 (1918). the defendant City of Red- 
ding was held liable for loss of profits resulting from 
the erection of a bridge in competition with a ferry 
concluded by the plaintiff under an exclusive franchise. 
The defendant contended that its bridge was authorized 
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under its declaration of public convenience, but it was 
held that the City of Redding had no statutory au- 
thority to make such a declaration of public convenience 
and thus attempt to violate the franchise of an existing 
ferry. The Court stated, 174 Pac. at 51: 

‘The city of Redding therefore is in essentially 
the same position which a private individual would 
occupy, if without warrant of law he had con- 
structed the bridge and injured the property of 
the respondents.” 


In East Bay Garbage Co. v. Washington Tp. Sanita- 
tion Co., 52 Cal. 2d 708, 344 P. 2d 289 (1959), the 
plaintiff was held liable on a counterclaim by the de- 
fendant, who held an exclusive franchise for garbage 
pick-up and disposal in Fremont, California, for loss of 
profits resulting from a competing operation by the 
plaintiff. The plaintiff contended in opposition to the 
counterclaim that its operation was authorized under a 
prior contract with a sanitary district whose bound- 
aries encompassed Fremont, California. The contract 
between the plaintiff and the sanitary district was 
awarded without competitive bidding required by state 
statute, and so the plaintiff’s competitive operation was 
held to be in excess of statutory authority. To the 
plaintiff’s contention that the plaintif’s contract could 
be attacked only by a direct proceeding in quo warranto, 
the Supreme Court of California answered, 344 P. 2d 
at 292: 

“(Plaintiff) cannot properly object to defend- 
ant’s attack on the validity of sttch contract coinci- 
dent with defendant’s assertion of a legal right 
to the garbage collection privilege in the area in 
question.” 


asian? xcageirears in the pal by a 
ification Administration (REA) loan to a 
and transmission co-operative that the bor- 
rrewer shall obtain 35-year contracts with its distribu- 
tion members obligating them to purchase all of their 
electric requirements to the extent that the borrower 
shall have power and energy available. The plaintiff 
showed that in certain instances the co-operative dis- 
tributors would purchase all or part of their power sup- 


ply from it. However, the “all requirement contracts” 
required the distribution co-operative to terminate, at 
such time as it might legally do so, its contracts with 
other power suppliers upon request of the generation 
and transmission borrower made with the approval of. 
or at the direction of. the Administrator. The defend- 
ants showed that the Rural Electrification Administra- 
tion had followed a customary and long-established prac- 
tice of requiring that its borrowers enter into 35-vear- 
old-requirement contracts with the distribution co- 
operatives as security for the repayment of the loan 
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over a period of 35 years and that the REA had dis- 
cretionary authority under the governing statute to de- 
termine what was adequate security for the loan. The 
majority opinion concluded that, since the Rural Electri- 
fication Administration had statutory authority to de- 
termine in its discretion what was adequate security and 
its practice was to exercise discretion as it did in this 
case, the agency’s determination that its requirement 
in the loan carried out the statute was conclusive and 
the only legal conclusion the court could reach was that 
the action of the Rural Electrification Administration 
was clearly not beyond the outer perimeter of statutory 
authority. Thus, the majority opinion never reached 
the issue whether the plaintiff could in the antitrust 
action attack the agency requirement as action in ex- 


cess of statutory authority. 


The majority opinion, however, did add, 1968 CCH 
Trade Cases at page 85, 209: 

“A different question might be presented if the 
Administrator went beyond the outer perimeter of 
the authority vested in him by the statute, or as 
expressed in Hardin v. Kentucky Utilities Co., cited 
supra, note 3, ‘* * * outside the range of permis- 
sible choices contemplated by the statute.’ ” 


The dissenting opinion, holding that there was evi- 
dence that the loan was made in violation of the “cen- 
tra] station service” limitation contained in Section 4 of 
the REA Act and that a genuine factual issue existed, 
therefore, on the question whether the action exceeded 


is aay the patio Swaa the 
g has empowered him to do or he is doing 
a way which the govereign has forbidden. 
ictions are ultra zires his authority and there- 
she rm9 be made the object of specific relief.” 
“The fundamental reason why persuading a sov- 
ereign power to do this or that cannot be a tort 
* * * is that it is a contradiction in terms to say 
that, within its jurisdiction, it is unlawful to per- 
suade a sovereign power to bring about a result 
that it declares by its conduct to be desirable and 
proper.” 
american Banana Co. 7. United Fruit Co., 213 
Wem 09/7, S00, 2) & Gt. 5)1, 513, 23 b. Bel 
826, 833 (1909). 


Conversely, where the action brought about is in ex- 
cess of authority, the sovereign has not declared it 
proper and it can be a tort to bring it about. thereby 
removing the immunity from the antitrust laws. Cf. 
S & S logging Co. 7. Barker, (9 Cir. 1966) 366 F. 
2d 617. 
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A federal court whose jurisdiction has been invoked 
under the antitrust laws has a duty to decide questions 
of state law when necessary to the rendition of a judg- 
ment, especially where good cause does not appear for 
postponing the exercise of federal jurisdiction pending 
determination by a state court of a controlling question 
of state law. Mach-Tronics, Incorporated v. Zirpoli, 
(9 Cir. 1963) 316 F. 2d 820, 824; Cf. Tomiyasu v. 
Golden, (9 Cir. 1966) 358 F. 2d 651; White v. Husky 
Oil Company, (D. Mont. 1967) 266 F. Supp. 239. 


In the authorities cited in the memorandum opinion 
of the court below, the governmental action which fur- 
nished immunity from the antitrust law was clearly 
valid governmental action in compliance with state law. 
In the case at bar, by contrast, there was a genuine fac- 
tual issue remaining for trial whether the bidding pro- 
cedures referred to by the court below as illegal in prac- 
tical effect destroyed the free competition on a common 
basis which the statute demanded. A court is pro- 
hibited from “overlook(ing) the necessity of inquiry be- 
yond the form.” American Federation of Musicians v. 


Carroll, 88 S. Ct. 1562, 1568 (1968). 


Appellant incorporates herein by reference Paragraph 
D(4)(c) of the Statement of Facts, supra, which re- 
cites the inferential evidentiary support for the con- 
clusion that the competitive bidding required by the 
statute was destroyed. The bid documents, the bid var- 
iables and the conditions of bidding were tailored to 
handicap bidders other than Clark Sanitation. Under 
such circumstances, the franchise would be null and 
void. In Nevada, violation by County Commissioners 
of a statutory requirement of competitive bidding is 
action beyond the outer perimeter of authority. 


Phe law is wl settled that county commis- 

s can only exercise such powers as are espe- 
granted, or as may be necessarily incidental 
for the purpose of carrying such powers into cf- 
fect; and when the law prescribes the mode which 
they must pursue. in the exercise of these powers. 
it excludes all other modes of procedure.” 


See State v. Boerlin, 30 Nev. 473, 98 Pac. 402 
(1906): State v. Haeger, 5S Nev. 331, 33 P. 3d 733 
(1934); Canton 7. Frank, 56 Nev. 56, 44 P. 2d 321 
(1935). 


The same principle is well established in Califernia. 
where it has been held as follows: An implied hability 
to pay on quantum meruit for benefits received by a 
governmental hody could not exist, where the statute pro- 
hibited against contracting in any other manner than as 
prescribed therein and the statutory prohibition was dis- 
regarded; compliance with a statute was mandatory and 
adoption of a mode prescribed in a statute was a juris- 
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dictional prerequisite to the exercise of the power to 
contract at all and disregard of the prescribed mode 
would make the contract void; where a governmental 
body has disregarded the mode prescribed by statute, 
liability could not arise by estoppel or ratification; a 
person dealing with a public body is chargeable with 
knowledge of the limitation of its authority; and, when 
he deals in matters expressly provided in a statute, he is 
bound to see that the charter is complied with. Zott- 
man v. City and County of San Francisco, 20 Cal. 96; 
Reams v. Cooley, 171 Cal. 150, 152 Pac. 293 009iae 
Miller v. McKinnon, 20 Cal. 2d 83, 124 P. 2d 34, 140 
A.L.R. 570 (1942); Dynamic Industries Company v. 
City of Loug Beach, 159 Cal. App. 2d 204, 323 P. 2d 
768 (1958). 


It is stated in Reams v. Cooley, supra, 152 Pac. at 
294: 

“ . , (T)he decided weight of authority is to 
the effect that, when by statute the power of the 
board or municipality to make a contract is limited 
to a certain prescribed method of doing so, and 
any other method of doing it is expressly or im- 
pliedly prohibited, no implied ability can arise for 
benefits received under a contract made in viola- 
tion of the particularly prescribed statutory mode. 
Under such circumstances the express contract at- 
tempted to be made is not invalid merely by reason 
of some irregularity or some invalidity in the 
exercise of a general power to contract, but the 
contract is void because the statute prescribes the 
only method in which a valid contract can be made, 
and the adoption of the prescribed mode is a juris- 
dictional prerequisite to the exercise of the power 


tan elusive” franchise for grey pei 

| disposal service in an unincorporated area has 

Saar Grete by the decision of the lower state cotrt 

of Nevada to require competitive bidding as the method 

by which the County Commissioners must proceed to 
grant stich a franchise. 

A federal court treats with respect a decision of a 
lower state court in the absence of decisions of the 
highest appellate court of the state showing that the state 
law is other than that announced by the lower court. 
Commissioner 7. Rasch, 387 U.S. 456, 405-466, 476, 87 
S. Ct. 1776, 18 1... Ted. 2d 886, 893-894, 900 (1907). 

In the state court decision rendered January 16, 1963, 
in the case entitled Sun Walley Disposal Co.. Inc. @. 
Harley Harmon, ct al., Case No. 111634, in the Eighth 
Judicial District Court of the State of Nevada, in and 
for the County of Clark, the District Judge held [R. 
1121-250 to 251]: 

“* * * Defendants assume the position that 
competitive bidding is not required by the statute. 
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We might agree that such is not spelled out in 
words of one syllable, however, the statute will ad- 
mit of no other construction than that bids or pro- 
posals must be considered, and ipso facto, whether 
it be related to dollars or services, the Commis- 
sioners choose the bid or proposal that is most ad- 
vantageous to the public. The statute reads in 
part: 

‘The Board of County Commissioners shall 
give full consideration to any application or bid 
to supply such services, if received prior to the 
expiration of such 30-day period, and shall grant 
the franchise on terms most advantageous to the 
County and the persons to be served.’ 
6k ok ok 


“Plaintiff's quarrel rests upon the lack of speci- 
fications of any kind so as to establish some basis 
for competitive bidding. * * * No specifications 
of any kind were included that would create a 
standard for competitive bidding. * * *” 


The state court’s findings of fact. conclusions of law 
and judgment were entered April 4, 1963 [R. 1121- 
255]. The judgment was not appealed from. : The con- 
clusions of law rendered by the lower state court were 
expressly acquiesced in as controlling the procedure to 
be followed by the County Commissioners in granting an 
exclusive franchise for garbage pick-up and disposal 
[R. 1121-361]. 


Among those conclusions of law was the following [R. 
1121-262]: 

“10. An enforceable contract was not entered 
into between the Board of County Commissioners 
and Defendant, Clark Sanitation, Inc., because De- 
fendant Clark Sanitation, Inc.’s bid could not be 
lawfully accepted by the Board, since there was no 
equal opportunity to bid on a competitive basis.” 


Nevada, passed a resolution to proceed with 

tien to bid pursuant to the recently enacted 

pao [R. 1004-1013]. The bid documents show that 

the franchise fee was fixed in advance as one (1% ) 

percent of the total receipts, but that on the subject of 

rates the Notice of Intent te Grant Franchise stated [R. 
1023-1024] : 
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“3... The initial monthly rate shall be that 
bid by the person whose bid for the franchise is 
accepted by the Board of County Commissioners. 

“4. The successful bidder shall provide gar- 
hage collection and disposal service as herein speci- 
fied... at such uniform rates as are fixed by the 
Board of County Commissioners. No hearing 
shall be held to change any rate for garbage col- 
lection under this franchise within six (6) meanths 
after such rate has been fixed! or changed hy the 
Board of County Commissioners after hearing, nor 
shall the rate for garbage collectors from dwell- 
ing houses initially fixed by the ordinance granting 
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the franchise be modified within one year after 
the date said ordinance is adopted.” 


In the case of Washoe County, Nevada, the bidder 
was required to state, among ther things, “estimates of 
cost for the collection service and disposal service, sepa- 
rately computed.” [R. 1028]. The bids submitted con- 
tained the proposed garbage pick-up charge [R. 1038, 
1046]. 

In the case at bar, involving Clark County, Nevada, 
the County Commissioners fixed the rates to be charged 
in advance by Ordinance No. 214 passed June 8, 1964, 
in Section 15 [R. 1121-353 to 359]. 


In Thomas Harrington’s Sons Co. v. Mayor, etc., Jer- 
sey City, 78 N.J.L. 610, 75 Atl. 943 (1910), it was 
held that, where a statute required the garbage con- 
tract to be awarded on terms most advantageous to 
the city, 

“this may depend upon a weighing of the relative 
importance of the difference in the money cost and 
the difference in favor of the character, experi- 
ence, and ability to perform the contract of the 
highest bidder.” 

VII. 

THERE WAS A GENUINE FACTUAL ISSUE WHETH- 
ER THE INVITATION FOR BIDS WAS A SHAM 
THAT EVADED THE FREE COMPETITION ON A 
COMMON BASIS THE STATE STATUTE DE- 
MANDED, AND A FRANCHISE GRANTED IN 
VIOLATION OF THE STATUTORY REQUIRE- 
MENT WOULD BE ACTION BEYOND THE 
OUTER PERIMETER OF STATUTORY AUTHOR- 
ITY AND THEREFORE WITHOUT IMMUNITY 
FROM THE ANTITRUST LAWS. 


In Proposition VI of the Argument, supra, it has 
been demonstrated how a genuine factual issue has 


tiie <a: +: United States, 135 Ct. Cl 
el we 413 (1950). The fact- finder 


etn. Se United Foe . Raub, (7 Cir. 
1949) 177 F. 2d 312. 314. Clearly. stich a conclusion 
would render the franchise subject to attack in a pri- 
vate antitrust action not only for the reasons set out 
in Proposition VI of the Argument, supra, but also for 
the following reason: 

“It is a maxim of every country that no man 
should be judge in his own cause. The learned wis- 
dom of enlightened nations, and the unlettered ideas 
of rtder socicties are in full accordance upon this 
point, and wherever tribunals of justice have ex- 
isted, all men have agreed that a judge shall never 
have the power to decide where he is himself a 
party. In England it has always been held that. 
however comprehensive may be the terms by which 
jurisdiction ts conferred upon a judge, the power 
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to decide his own cause is always a tacit exception 
to the authority of his office. Such I conceive 
to be the law of this state.” Wash. Ins. Co. v. 
Price, 1 HopkaGh. CN. Yo 1: 


A forttori the County Commissioners have no power 
to decide that their invitation for bids was a sham. 


Where the existence of a fact is an indispensable 
condition before a board can act and that board is not 
clothed with the power to find the fact, the question 
whether the fact exists may be inquired into collaterally. 
State v. Porter, 23 N.M. 508, 169 Pac. 471 (1917); 
Kenney v. Bank of Miamt, 19 Ariz. 338, 170 Pac. 866 
(1918); Beardslee v. Dolge, 143 N.Y. 160, 38 N.E. 
205 (1894); Miller v. City of Amsterdam, 149 N.Y. 
288, 43 N.E. 632 (1896). 


VIII. 

THERE WAS A GENUINE FACTUAL ISSUE WHETH- 
ER THE GRANT OF A FRANCHISE WAS INFLU- 
ENCED IN FUTHERANCE OF ANTICOMPETI- 
TIVE CONSPIRACY PARTICIPATED IN BY ONE 
OR MORE COUNTY COMMISSIONERS, AND 
SUCH CONSPIRATORIAL CONDUCT WOULD BE 
SUBJECT TO THE ANTITRUST LAWS. 


The proof that the invitation for bids was a sham 
and that one or more County Commissioners favored 
Clark Sanitation for personal selfish reasons unrelated 
to the public interest permits the fact-finder to conclude 
that one or more County Commissioners joined an anti- 
competitive scheme and in furtherance thereof influ- 
enced the grant of the franchise. Such conspiratorial 
conduct would be subject to the antitrust laws. Harmon 
v. Valley National Bank, (9 Cir. 1964) 339 F. 2d 564; 


Some 7 Ae Cities Sevaice Co., 
supra, Ch. gt 1587. 
The court helow erroneously concluded that a con- 
spiracy cannot be actionable if it is predicated for its 
accamplishisent upon influence, rightful or wrongful in 
character, to instigate gavernmental action and irre- 
spective of whether or not the official is named as a 
o-conspirator [R. 1097-1098]. The reasons for the 
erroneous character of the District Court's conelusion 
are as follows: Firstly. the enlistment of a friendly 
public official to harass competitors can be a powerful 
tool in the most vicious sort of anticompetitive effort. 
Note, {pplication of the Sherman Alct to elttempts to 
Influence Government Action, supra, 81 Harv. 1. Rev. 
at 856, Footnote 51 Secondly. there is no authority. 
statutory or otherwise, authorizing a private outsider to 
influence an official ta join a conspiracy to restrain 
commerce or exempt then from suit if they do so. 
Rankers Life and Casnalty Company 7 Larson, supra, 
sa? ¥. 2dvat 881, 


Neg aae supra, 88 S. Ct. at ; 

For the reasons which we have set forth, the sumn 

judgment appealed from should be reversed. 
Respectfully submitted, 


GALANE & WINES, 
By Morton GALAnE, 
Attorneys for Appellant. 


